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King v. Burwell, ___ U.S. ___ (2015)


David King, a Virginia resident, did not wish to purchase health insurance as mandated by the Affordable Care Act (ACA).  He claimed a right not to do so under a provision of the ACA which exempted persons from purchasing insurance if the cost was more than eight percent of their income.  The federal government claimed that under Section 36B of the ACA, King was eligible for tax credits if he purchased his insurance on a federal exchange.  King claimed this was mistaken, Section 36B, he pointed out, limited tax credits to persons who purchased insurance through “an Exchange established by the State” and Virginia had not established an exchange. The Internal Revenue Service (IRS) claimed that King was eligible because 36B, which all parties admitted was hastily drafted, should be interpreted as making persons who purchased insurance on state and federal exchanges eligible for tax credits.  King brought a lawsuit in federal court claiming that he was exempt from the ACA’s purchase requirements.  Both the federal district court and Court of Appeals for the Fourth Circuit ruled that the IRS was authorized to interpret Section 36B as granting tax credits to persons who purchased insurance on state and federal exchanges.  King appealed to the Supreme Court of the United States.

King v. Burwell was part of the litigation and political campaign against the Affordable Care Act.  The first phase of the campaign consisted of a frontal assault on the constitutionality of crucial provisions of that measure.  That campaign largely failed.  The Supreme Court in National Federation of Independent Business v. Sebelius (2012) held that the individual mandate, which required persons to purchase health insurance, was a constitutional exercise of the tax power, although the justices did rule that the federal government could not drastically cut health spending in states that refused to cooperative with the ACA’s mandates.  Opponents of the ACA almost immediately looked for other means to derail implementation of that measure.  Drafting problems provided an opportunity. When the ACA was being debated, Democrats held a majority in the House of Representatives and the 60 seat majority in the Senate necessary to prevent a Republican filibuster.  After the Senate had passed a version of the ACA, however, Democratic Senator Edward Kennedy of Massachusetts died and Massachusetts chose a Republican, Scott Brown, as his replacement.  Aware that any amendment the House made to that version of the ACA, Democratic leaders chose to permit no amendments to the bill, even amendments that might clarify drafting problems (such as identically numbered sections).  Section 36B was one consequence of that process.  Although the external evidence seems clear that Democrats intended that tax credits be available to persons who purchased insurance on federal and state exchanges, the relevant language seemed to refer only to state exchanges.

The Supreme Court by a 6-3 vote held that the ACA should be interpreted as granting tax credits to persons who purchased insurance on federal and state exchanges.  Chief Justice Roberts’s majority opinion maintained that Section 36B when read in light of the entire Act was ambiguous and that the ambiguity was best resolved in light of the statutory purpose to maximize the number of persons eligible for relatively low cost insurance.  Why does Roberts think the word “State” in 36B is ambiguous?  Why does Justice Scalia disagree?  Who has the better of that argument?  Scalia has long argued that justices should not use extrinsic evidence when interpreting statues.  Is he right that the text of the ACA does not clearly evince a purpose to make low-cost health insurance broadly available?  Does Roberts share his approach to statutory interpretation, but dispute the conclusions or does he rely on a different approach?  Suppose the elected branches of the federal government, instead of being gridlocked on health care, were willing and able to amend the ACA?  Would King have been decided differently?  Should the justices have taken into consideration the high probability that the legislature would have been too gridlocked to make needed repairs?

Chief Justice ROBERTS delivered the opinion of the Court.

. . . .

When analyzing an agency's interpretation of a statute, we often apply the two-step framework announced in Chevron U.S.A. v. Natural Resources Defense Council (1984). Under that framework, we ask whether the statute is ambiguous and, if so, whether the agency's interpretation is reasonable.  This approach “is premised on the theory that a statute's ambiguity constitutes an implicit delegation from Congress to the agency to fill in the statutory gaps.”  “In extraordinary cases, however, there may be reason to hesitate before concluding that Congress has intended such an implicit delegation.”
This is one of those cases. The tax credits are among the Act's key reforms, involving billions of dollars in spending each year and affecting the price of health insurance for millions of people. Whether those credits are available on Federal Exchanges is thus a question of deep “economic and political significance” that is central to this statutory scheme; had Congress wished to assign that question to an agency, it surely would have done so expressly. . . . 

It is instead our task to determine the correct reading of Section 36B. If the statutory language is plain, we must enforce it according to its terms.  But oftentimes the “meaning—or ambiguity—of certain words or phrases may only become evident when placed in context.”  So when deciding whether the language is plain, we must read the words “in their context and with a view to their place in the overall statutory scheme.”  Our duty, after all, is “to construe statutes, not isolated provisions.
. . . .  Section 36B allows an individual to receive tax credits only if the individual enrolls in an insurance plan through “an Exchange established by the State under [42 U.S.C. § 18031].” In other words, three things must be true: First, the individual must enroll in an insurance plan through “an Exchange.” Second, that Exchange must be “established by the State.” And third, that Exchange must be established “under [42 U.S.C. § 18031].” . . .

First, all parties agree that a Federal Exchange qualifies as “an Exchange” for purposes of Section 36B. . . .
. . . .  

Second, we must determine whether a Federal Exchange is “established by the State” for purposes of Section 36B. At the outset, it might seem that a Federal Exchange cannot fulfill this requirement. After all, the Act defines “State” to mean “each of the 50 States and the District of Columbia”—a definition that does not include the Federal Government.  But when read in context, “with a view to [its] place in the overall statutory scheme,” the meaning of the phrase “established by the State” is not so clear.  After telling each State to establish an Exchange, Section 18031 provides that all Exchanges “shall make available qualified health plans to qualified individuals.”  Section 18032 then defines the term “qualified individual” in part as an individual who “resides in the State that established the Exchange.” And that's a problem: If we give the phrase “the State that established the Exchange” its most natural meaning, there would be no “qualified individuals” on Federal Exchanges. But the Act clearly contemplates that there will be qualified individuals on every Exchange. . . . [T]he Act requires all Exchanges to “make available qualified health plans to qualified individuals”—something an Exchange could not do if there were no such individuals.  And the Act tells the Exchange, in deciding which health plans to offer, to consider “the interests of qualified individuals ... in the State or States in which such Exchange operates”—again, something the Exchange could not do if qualified individuals did not exist. . . .

These provisions suggest that the Act may not always use the phrase “established by the State” in its most natural sense. Thus, the meaning of that phrase may not be as clear as it appears when read out of context.

Third, we must determine whether a Federal Exchange is established “under [42 U.S.C. § 18031].” This too might seem a requirement that a Federal Exchange cannot fulfill, because it is Section 18041 that tells the Secretary when to “establish and operate such Exchange.” But here again, the way different provisions in the statute interact suggests otherwise.

The Act defines the term “Exchange” to mean “an American Health Benefit Exchange established under section 18031.” § 300gg–91(d)(21). If we import that definition into Section 18041, the Act tells the Secretary to “establish and operate such ‘American Health Benefit Exchange established under section 18031.’ ” That suggests that Section 18041 authorizes the Secretary to establish an Exchange under Section 18031, not (or not only) under Section 18041. Otherwise, the Federal Exchange, by definition, would not be an “Exchange” at all. 

This interpretation of “under [42 U.S.C. § 18031]” fits best with the statutory context. All of the requirements that an Exchange must meet are in Section 18031, so it is sensible to regard all Exchanges as established under that provision. In addition, every time the Act uses the word “Exchange,” the definitional provision requires that we substitute the phrase “Exchange established under section 18031.” If Federal Exchanges were not established under Section 18031, therefore, literally none of the Act's requirements would apply to them. Finally, the Act repeatedly uses the phrase “established under [42 U.S.C. § 18031]” in situations where it would make no sense to distinguish between State and Federal Exchanges. A Federal Exchange may therefore be considered one established “under [42 U.S.C. § 18031].”

The upshot of all this is that the phrase “an Exchange established by the State under [42 U.S.C. § 18031]” is properly viewed as ambiguous. The phrase may be limited in its reach to State Exchanges. But it is also possible that the phrase refers to all Exchanges—both State and Federal—at least for purposes of the tax credits. If a State chooses not to follow the directive in Section 18031 that it establish an Exchange, the Act tells the Secretary to establish “such Exchange.” And by using the words “such Exchange,” the Act indicates that State and Federal Exchanges should be the same. But State and Federal Exchanges would differ in a fundamental way if tax credits were available only on State Exchanges—one type of Exchange would help make insurance more affordable by providing billions of dollars to the States' citizens; the other type of Exchange would not. 
The conclusion that Section 36B is ambiguous is further supported by several provisions that assume tax credits will be available on both State and Federal Exchanges. For example, the Act requires all Exchanges to create outreach programs that must “distribute fair and impartial information concerning ... the availability of premium tax credits under section 36B.” . . .

Petitioners and the dissent respond that the words “established by the State” would be unnecessary if Congress meant to extend tax credits to both State and Federal Exchanges. But “our preference for avoiding surplusage constructions is not absolute.” And specifically with respect to this Act, rigorous application of the canon does not seem a particularly useful guide to a fair construction of the statute.

The Affordable Care Act contains more than a few examples of inartful drafting. (To cite just one, the Act creates three separate Section 1563s. . . . ) Several features of the Act's passage contributed to that unfortunate reality. Congress wrote key parts of the Act behind closed doors, rather than through “the traditional legislative process.” And Congress passed much of the Act using a complicated budgetary procedure known as “reconciliation,” which limited opportunities for debate and amendment, and bypassed the Senate's normal 60–vote filibuster requirement. As a result, the Act does not reflect the type of care and deliberation that one might expect of such significant legislation. 

. . . . 
Given that the text is ambiguous, we must turn to the broader structure of the Act to determine the meaning ofSection 36B. “A provision that may seem ambiguous in isolation is often clarified by the remainder of the statutory scheme ... because only one of the permissible meanings produces a substantive effect that is compatible with the rest of the law.”  Here, the statutory scheme compels us to reject petitioners' interpretation because it would destabilize the individual insurance market in any State with a Federal Exchange, and likely create the very “death spirals” that Congress designed the Act to avoid. 
Congress based the Affordable Care Act on three major reforms: first, the guaranteed issue and community rating requirements; second, a requirement that individuals maintain health insurance coverage or make a payment to the IRS; and third, the tax credits for individuals with household incomes between 100 percent and 400 percent of the federal poverty line. In a State that establishes its own Exchange, these three reforms work together to expand insurance coverage. The guaranteed issue and community rating requirements ensure that anyone can buy insurance; the coverage requirement creates an incentive for people to do so before they get sick; and the tax credits—it is hoped—make insurance more affordable. Together, those reforms “minimize ... adverse selection and broaden the health insurance risk pool to include healthy individuals, which will lower health insurance premiums.

Under petitioners' reading, however, the Act would operate quite differently in a State with a Federal Exchange. As they see it, one of the Act's three major reforms—the tax credits—would not apply. And a second major reform—the coverage requirement—would not apply in a meaningful way. . . . The combination of no tax credits and an ineffective coverage requirement could well push a State's individual insurance market into a death spiral. . . .

It is implausible that Congress meant the Act to operate in this manner. Congress made the guaranteed issue and community rating requirements applicable in every State in the Nation. But those requirements only work when combined with the coverage requirement and the tax credits. So it stands to reason that Congress meant for those provisions to apply in every State as well. 
. . . .  Section 18041 refutes the argument that Congress believed it was offering the States a deal they would not refuse. That section provides that, if a State elects not to establish an Exchange, the Secretary “shall ... establish and operate such Exchange within the State.”  The whole point of that provision is to create a federal fallback in case a State chooses not to establish its own Exchange. . . . 
. . . .

We have held that Congress “does not alter the fundamental details of a regulatory scheme in vague terms or ancillary provisions.”  But in petitioners' view, Congress made the viability of the entire Affordable Care Act turn on the ultimate ancillary provision: a sub-sub-sub section of the Tax Code. We doubt that is what Congress meant to do. Had Congress meant to limit tax credits to State Exchanges, it likely would have done so in the definition of “applicable taxpayer” or in some other prominent manner. It would not have used such a winding path of connect-the-dots provisions about the amount of the credit. 
. . . .

Justice SCALIA, with whom Justice THOMAS and Justice ALITO join, dissenting.

. . . .

This case requires us to decide whether someone who buys insurance on an Exchange established by the Secretary gets tax credits. You would think the answer would be obvious—so obvious there would hardly be a need for the Supreme Court to hear a case about it. In order to receive any money under § 36B, an individual must enroll in an insurance plan through an “Exchange established by the State.” The Secretary of Health and Human Services is not a State. So an Exchange established by the Secretary is not an Exchange established by the State—which means people who buy health insurance through such an Exchange get no money under § 36B.

Words no longer have meaning if an Exchange that is not established by a State is “established by the State.” It is hard to come up with a clearer way to limit tax credits to state Exchanges than to use the words “established by the State.” And it is hard to come up with a reason to include the words “by the State” other than the purpose of limiting credits to state Exchanges. “[T]he plain, obvious, and rational meaning of a statute is always to be preferred to any curious, narrow, hidden sense that nothing but the exigency of a hard case and the ingenuity and study of an acute and powerful intellect would discover.”  Under all the usual rules of interpretation, in short, the Government should lose this case. But normal rules of interpretation seem always to yield to the overriding principle of the present Court: The Affordable Care Act must be saved.

. . . .

Any effort to understand rather than to rewrite a law must accept and apply the presumption that lawmakers use words in “their natural and ordinary signification.”  Ordinary connotation does not always prevail, but the more unnatural the proposed interpretation of a law, the more compelling the contextual evidence must be to show that it is correct. . . . Far from offering the overwhelming evidence of meaning needed to justify the Court's interpretation, other contextual clues undermine it at every turn. . . . .

. . . .  [I]t is well to remember the difference between giving a term a meaning that duplicates another part of the law, and giving a term no meaning at all. Lawmakers sometimes repeat themselves—whether out of a desire to add emphasis, a sense of belt-and-suspenders caution, or a lawyerly penchant for doublets (aid and abet, cease and desist, null and void).Lawmakers do not, however, tend to use terms that “have no operation at all.”  So while the rule against treating a term as a redundancy is far from categorical, the rule against treating it as a nullity is as close to absolute as interpretive principles get. The Court's reading does not merely give “by the State” a duplicative effect; it causes the phrase to have no effect whatever.

Making matters worse, the reader of the whole Act will come across a number of provisions beyond § 36B that refer to the establishment of Exchanges by States. Adopting the Court's interpretation means nullifying the term “by the State” not just once, but again and again throughout the Act. . . . It is bad enough for a court to cross out “by the State” once. But seven times?

Congress did not, by the way, repeat “Exchange established by the State under [§ 18031]” by rote throughout the Act. Quite the contrary, clause after clause of the law uses a more general term such as “Exchange” or “Exchange established under [§ 18031].” It is common sense that any speaker who says “Exchange” some of the time, but “Exchange established by the State” the rest of the time, probably means something by the contrast.

. . . .

It is probably piling on to add that the Congress that wrote the Affordable Care Act knew how to equate two different types of Exchanges when it wanted to do so. The Act includes a clause providing that “[a] territory that ... establishes ... an Exchange ... shall be treated as a State” for certain purposes. Tellingly, it does not include a comparable clause providing that the Secretary shall be treated as a State for purposes of § 36B when she establishes an Exchange.

. . . .

The Court emphasizes that if a State does not set up an Exchange, the Secretary must establish “such Exchange.” It claims that the word “such” implies that federal and state Exchanges are “the same.”  To see the error in this reasoning, one need only consider a parallel provision from our Constitution: “The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations.” Just as the Affordable Care Act directs States to establish Exchanges while allowing the Secretary to establish “such Exchange” as a fallback, the Elections Clause directs state legislatures to prescribe election regulations while allowing Congress to make “such Regulations” as a fallback. Would anybody refer to an election regulation made by Congress as a “regulation prescribed by the state legislature”? Would anybody say that a federal election law and a state election law are in all respects equivalent? . . . .

The Court's next bit of interpretive jiggery-pokery involves other parts of the Act that purportedly presuppose the availability of tax credits on both federal and state Exchanges. . . . . The Court persists that these provisions “would make little sense” if no tax credits were available on federal Exchanges. Even if that observation were true, it would show only oddity, not ambiguity. Laws often include unusual or mismatched provisions. The Affordable Care Act spans 900 pages; it would be amazing if its provisions all lined up perfectly with each other. This Court “does not revise legislation ... just because the text as written creates an apparent anomaly.” At any rate, the provisions cited by the Court are not particularly unusual. Each requires an Exchange to perform a standardized series of tasks, some aspects of which relate in some way to tax credits. It is entirely natural for slight mismatches to occur when, as here, lawmakers draft “a single statutory provision” to cover “different kinds” of situations. . . .  

. . . .. The Court claims that the Act must equate federal and state establishment of Exchanges when it defines a qualified individual as someone who (among other things) lives in the “State that established the Exchange.”  Otherwise, the Court says, there would be no qualified individuals on federal Exchanges, contradicting (for example) the provision requiring every Exchange to take the “ ‘interests of qualified individuals' ” into account when selecting health plans.  Pure applesauce. Imagine that a university sends around a bulletin reminding every professor to take the “interests of graduate students” into account when setting office hours, but that some professors teach only undergraduates. Would anybody reason that the bulletin implicitly presupposes that every professor has “graduate students,” so that “graduate students” must really mean “graduate or undergraduate students”? . . .

. . . .

For its next defense of the indefensible, the Court turns to the Affordable Care Act's design and purposes.. . . To begin with, “even the most formidable argument concerning the statute's purposes could not overcome the clarity [of] the statute's text.”  Statutory design and purpose matter only to the extent they help clarify an otherwise ambiguous provision. Could anyone maintain with a straight face that § 36B is unclear? . . . Having gone wrong in consulting statutory purpose at all, the Court goes wrong again in analyzing it. The purposes of a law must be “collected chiefly from its words,” not “from extrinsic circumstances.”  Only by concentrating on the law's terms can a judge hope to uncover the scheme of the statute, rather than some other scheme that the judge thinks desirable. Like it or not, the express terms of the Affordable Care Act make only two of the three reforms mentioned by the Court applicable in States that do not establish Exchanges. It is perfectly possible for them to operate independently of tax credits. The guaranteed-issue and community-rating requirements continue to ensure that insurance companies treat all customers the same no matter their health, and the individual mandate continues to encourage people to maintain coverage, lest they be “taxed.”

The Court protests that without the tax credits, the number of people covered by the individual mandate shrinks, and without a broadly applicable individual mandate the guaranteed-issue and community-rating requirements “would destabilize the individual insurance market.”  If true, these projections would show only that the statutory scheme contains a flaw; they would not show that the statute means the opposite of what it says. . . . .

. . . .

Compounding its errors, the Court forgets that it is no more appropriate to consider one of a statute's purposes in isolation than it is to consider one of its words that way. No law pursues just one purpose at all costs, and no statutory scheme encompasses just one element. Most relevant here, the Affordable Care Act displays a congressional preference for state participation in the establishment of Exchanges: Each State gets the first opportunity to set up its Exchange,  States that take up the opportunity receive federal funding for “activities ... related to establishing” an Exchange, and the Secretary may establish an Exchange in a State only as a fallback,  But setting up and running an Exchange involve significant burdens—meeting strict deadlines, implementing requirements related to the offering of insurance plans, setting up outreach programs,  and ensuring that the Exchange is self-sustaining by 2015,  A State would have much less reason to take on these burdens if its citizens could receive tax credits no matter who establishes its Exchange. . . . So even if making credits available on all Exchanges advances the goal of improving healthcare markets, it frustrates the goal of encouraging state involvement in the implementation of the Act. This is what justifies going out of our way to read “established by the State” to mean “established by the State or not established by the State”?

Worst of all for the repute of today's decision, the Court's reasoning is largely self-defeating. The Court predicts that making tax credits unavailable in States that do not set up their own Exchanges would cause disastrous economic consequences there. If that is so, however, wouldn't one expect States to react by setting up their own Exchanges? And wouldn't that outcome satisfy two of the Act's goals rather than just one: enabling the Act's reforms to work and promoting state involvement in the Act's implementation? The Court protests that the very existence of a federal fallback shows that Congress expected that some States might fail to set up their own Exchanges. So it does. It does not show, however, that Congress expected the number of recalcitrant States to be particularly large. The more accurate the Court's dire economic predictions, the smaller that number is likely to be. That reality destroys the Court's pretense that applying the law as written would imperil “the viability of the entire Affordable Care Act.” . . . 
Perhaps sensing the dismal failure of its efforts to show that “established by the State” means “established by the State or the Federal Government,” the Court tries to palm off the pertinent statutory phrase as “inartful drafting.” This Court, however, has no free-floating power “to rescue Congress from its drafting errors.”  Only when it is patently obvious to a reasonable reader that a drafting mistake has occurred may a court correct the mistake. . . . .

. . . .

The Court's decision reflects the philosophy that judges should endure whatever interpretive distortions it takes in order to correct a supposed flaw in the statutory machinery. That philosophy ignores the American people's decision to give Congress “[a]ll legislative Powers” enumerated in the Constitution. They made Congress, not this Court, responsible for both making laws and mending them. This Court holds only the judicial power—the power to pronounce the law as Congress has enacted it. We lack the prerogative to repair laws that do not work out in practice, just as the people lack the ability to throw us out of office if they dislike the solutions we concoct. . . . 
Even less defensible, if possible, is the Court's claim that its interpretive approach is justified because this Act “does not reflect the type of care and deliberation that one might expect of such significant legislation.”  It is not our place to judge the quality of the care and deliberation that went into this or any other law. A law enacted by voice vote with no deliberation whatever is fully as binding upon us as one enacted after years of study, months of committee hearings, and weeks of debate. Much less is it our place to make everything come out right when Congress does not do its job properly. It is up to Congress to design its laws with care, and it is up to the people to hold them to account if they fail to carry out that responsibility.

Rather than rewriting the law under the pretense of interpreting it, the Court should have left it to Congress to decide what to do about the Act's limitation of tax credits to state Exchanges. If Congress values above everything else the Act's applicability across the country, it could make tax credits available in every Exchange. If it prizes state involvement in the Act's implementation, it could continue to limit tax credits to state Exchanges while taking other steps to mitigate the economic consequences predicted by the Court. If Congress wants to accommodate both goals, it could make tax credits available everywhere while offering new incentives for States to set up their own Exchanges. And if Congress thinks that the present design of the Act works well enough, it could do nothing. Congress could also do something else altogether, entirely abandoning the structure of the Affordable Care Act. The Court's insistence on making a choice that should be made by Congress both aggrandizes judicial power and encourages congressional lassitude.

. . . .
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