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The Contemporary Era—Separation of Powers
Ex parte Perry, 483 S.W.3d 884 (TX 2016)

In the spring of 2013, Rosemary Lehmberg was arrested in Austin, Texas, for driving while intoxicated, and ultimately pled guilty to that offense. Lehmberg was the district attorney for Travis County, which is the home of the state capitol. In that role, she oversees the Public Integrity Unit, which investigates charges of public corruption and which was actively investigating high-ranking state officials who had been appointed by the governor. Texas Governor Rick Perry threatened to veto a bill providing state funding for that unit unless Lehmberg resigned from office. She refused to do so, and Perry used his line-item veto power to excise the unit’s state funding. Texans for Public Justice, a liberal interest group, filed an ethics complaint against the governor, spurring the appointment of a special prosecutor. The prosecutor won an indictment against the governor for “abuse of official capacity” and “coercion of a public servant,” both criminal charges stemming from his veto threat. In essence, the prosecutor charged that the governor was misusing his veto power in order to advance his private interests by protecting his allies from investigation and prosecution. In a pretrial motion, the governor moved to quash the indictment, which the trial judge denied. He appealed and the case was ultimately decided by the Texas Court of Criminal Appeals, which dismissed the indictment in a 6-2 vote.
PRESIDING JUDGE KELLER delivered the opinion of the Court.


…

Unlike the U.S. Constitution, the Texas Constitution contains an express Separation of Powers provision. . . . Our cases have given weight to this distinction. “All other things being equal, this textual difference between the United States and Texas constitutions suggests that Texas would more aggressively enforce separation of powers between its governmental branches than would the federal government.” The Texas Separation of Powers provision is violated:
(1) when one branch of government assumes or is delegated a power “more properly attached” to another branch, or (2) when one branch unduly interferes with another branch so that the other branch cannot  effectively exercise its constitutionally assigned powers. Ex parte Lo, 424 S.W.3d 10, 28 (Tex. Crim. App. 2014).

. . . .

. . . . Article IV, § 14 of the Texas Constitution gives the governor the authority to veto legislation. The provision places temporal limits on that authority, and it limits the governor's authority to veto only part of a bill. The provision also authorizes the Legislature to override a veto with the vote of two-thirds of the members present in each House. The Constitution does not purport to impose any restriction on the veto power based on the reason for the veto, and it does not purport to allow any other substantive limitations to be placed on the use of a veto.

In the Pocket Veto Case (1929), the United States Supreme Court emphasized the importance of the veto as a part of our system of government and explained that Congress could not, directly or indirectly, limit the President's power to veto bills. . . .
We conclude that this applies equally to the governor's veto in Texas. The Legislature cannot directly or indirectly limit the governor's veto power. No law passed by the Legislature can constitutionally make the mere act of vetoing legislation a crime. And while the definition of misuse includes "to deal with property contrary to . . . an agreement under which the public servant holds the property," and the indictment alleges this definition as an alternative method of misuse, the governor cannot by agreement, on his own or through legislation, limit his veto power in any manner that is not provided in the Texas Constitution.

Other state courts of last resort have held that the governor's veto power is absolute if it is exercised in compliance with the state constitution and that courts may not examine the motives behind a veto or second-guess the validity of a veto:

Neither has this court any power over the acts of the Governor so long as he is within the law and the matter involved is one of his judgment and discretion in the performance of his duty assigned to him by the Constitution as is the matter before us. Whether or not his acts are harsh, ill advised, and arbitrary, is not a matter for this court to decide and that question so earnestly insisted upon by appellant is not given consideration. The Governor acted and he had the power to do so. Ex parte Ferdin, 183 S.W.2d 466, 467-68 (Tex. Crim. App. 1944).
The governor's power to exercise a veto may not be circumscribed by the Legislature, by the courts, or by district attorneys (who are members of the judicial branch). When the only act that is being prosecuted is a veto, then the prosecution itself violates separation of powers. . . .
The First Amendment protects, among other things, the freedom of speech. The First Amendment right to freedom of speech applies to the states by virtue of the Fourteenth Amendment. Under the First Amendment's "overbreadth" doctrine, a law may be declared unconstitutional on its face, even if it might have some legitimate applications. . . .

. . . .

The State contends that the legitimate sweep of the coercion statute includes "unprotected speech in the nature of bribery and extortion" and the solicitation of criminal activity. Referring to its brief in the court of appeals, the State argues that the statute would legitimately proscribe "a legislator's vote or governor's veto that punishes a police department, district attorney's office, or judicial district if a traffic ticket is not torn up or a prosecution is not dismissed." In its brief in the court of appeals, the subject of the traffic ticket or prosecution in these hypotheticals was a friend or a family member. As another example, the State suggests the statute would legitimately proscribe a threat by a district judge to dismiss a lawsuit that a legislator filed if the legislator did not vote for judicial pay raises.

Most, if not all, of the coercive activity by government officials that a legislature might legitimately proscribe--including the activity suggested by the State--is proscribed more specifically by other statutory provisions. . . . 

. . . .

Once we eliminate threats to do illegal acts, threats to procure illegal acts, and bribery, there does not seem to be much (if anything) left that would constitute a legitimate application of the combination of statutory provisions that we are focusing on in this case. The statute still criminalizes communications that are coercive, but the fact that speech is coercive does not, alone, mean that it can legitimately be proscribed: "[s]peech does not lose its protected character . . . simply because it may embarrass others or coerce them into action." And political logrolling--which involves the swap of one authorized official act for another--"has never before been condemned as extortion.”
As we have explained, public servants have a First Amendment right to engage in expression, even threats, regarding their official duties. . . . Many threats that these public servants make as part of the normal functioning of government are criminalized:

· A threat by the governor to veto a bill unless it is amended,

· A threat by the governor to veto a bill unless a different bill he favors is also passed,

· A threat by the governor to use his veto power to wield “the budget hammer” over a state agency to force necessary improvements,

· A threat by the comptroller to refuse to certify the budget unless a budget shortfall is eliminated,

· A threat by the attorney general to file a lawsuit if a government official or entity proceeds with an undesired action or policy,

· A threat by a public defender to file, proceed with, or appeal a ruling on a motion to suppress unless a favorable plea agreement is reached,

· A threat by a trial judge to quash an indictment unless it is amended.

Of these the only example involving anything unusual is the one in which the comptroller actually followed through with her threat not to certify the budget. At least some of these examples, involving the governor and the attorney general, involve logrolling, part of “the ‘usual course of business’ in politics.” United States v. Blagojevich, 794 F.3d 729, 735 (7th Cir. 2015).
. . . . The regular and frequent violation of the statute by conduct that is protected by the First Amendment suggests that the statute is substantially overbroad.

. . . .

Reversed.

JUDGE ALCALA, concurring.

. . . .

JUDGE NEWELL, joined by JUDGE KEASLER and JUDGE HERVEY, concurring.

. . . .

JUDGE MEYERS, dissenting.

. . . .

Because I disagree with the majority's decision on cognizability, I do not believe the separation of powers claim needs to be addressed at this time. . . .

. . . .

Second, even if the bill of particulars could be construed as a pleading and the veto is the alleged act of misuse, there is still no violation of the separation of powers clause. A strict examination of the language explaining when a separation of powers violation occurs does not prohibit the prosecution in this case as the judicial branch never prevented Governor Perry from exercising his constitutionally assigned veto power. The majority's conclusion that the governor's power cannot be limited by the Legislature, courts, or district attorneys is not supported by its reference to the Texas Constitution. The sections the majority cites merely indicate the duties, elections, and terms of county judges and attorneys and district attorneys. These sections in no way indicate that the present prosecution violates the separation of powers clause. Further, this issue has never been brought before our courts before and I do not believe it should be summarily determined pretrial.

The majority also incorrectly concludes that because Governor Perry had the constitutional right to veto, his actions cannot be criminalized. It is clear that Governor Perry tied his power to veto State funds to the demand for Lehmberg's resignation, thereby misusing his right. The Legislature has indicated that the misuse of even a constitutional right may be criminalized--the misuse of the constitutional right to vote is criminalized by the voter fraud statute.

I also disagree with the majority's conclusion that the coercion-of-a-public-servant statute is facially unconstitutional because it is overbroad. The only way the majority can get to this conclusion is by employing the overly broad definition of "threat" that it does. But this strategy ignores both common sense and the requirement to utilize reasonable narrowing constructions.

. . . .

Once one employs the correct definition of threat, it becomes clear that the majority's argument about the "many" unconstitutional applications of the statute is no longer valid. Each of the examples that the majority provides of "normal functioning of government" that is criminalized by the statute would not be susceptible to prosecution when using the logical and narrower Black's definition of threat [“a communicated intent to inflict harm or loss on another or on another’s property”]. None of these examples are crimes that actually need overbreadth protection. Where the natural and logical definition of threat is used, and the examples of the majority would never be prosecuted, there is no chilling effect that can be attributed to the statute.

Because the statute is not overbroad, it should be that, where an individual is concerned that his prosecution under this statute is not supported by the evidence, it becomes an issue to be considered once the case has been tried and a conviction occurs. . . .

JUDGE JOHNSON, dissenting.

The opinion of the Court stretches constitution, case law, and statute beyond where I am willing to follow. This case does not involve separation of powers, many of the examples set out are inapposite, and the language used as to appellant differs from all other writ opinions.

. . . . As the opinion of the Court states, in relevant part, the separation-of-powers provision is violated "when one branch unduly interferes with another branch so that the other branch cannot effectively exercise its constitutionally assigned powers." But the language of the Texas Constitution makes it clear that it specifically affects only the "Government of the State of Texas," and we are bound by the plain language of that provision. . . .

In this case, it is alleged that a branch of state government, the executive branch, interfered with another branch of government, but the branch that was allegedly interfered with is not a branch of state government; it is a branch of county government. I find nothing in the plain meaning of the Texas Constitution that permits the executive branch of the state to interfere in the affairs of a different sovereign and then claim the protection of the state doctrine of separation of powers, which is intended to keep one branch of state government from interfering with the powers assigned to either of the other two state branches.

The Court's opinion sets out a "list of horribles" in support of finding the statute unconstitutional, but a number of the examples do not fall within the dictates of the statute. . . .

Part of the problem with the listed examples is the loose usage of the word "threaten." My faithful dictionary2 defines "threat" as "a declaration of an intention or determination to inflict punishment, injury, death, or loss on someone in retaliation for, or conditionally upon, some action or course; an indication of probable evil, violence, or loss to come; . . .." "Threaten" means "to utter a threat against." The examples above describe common situations in which the action is legal and proper. In shorthand, a threat is an indication of intent to do some act which is improper and/or illegal. It is not illegal, nor a threat, to take an action that one is entitled to take, such as to inform a tenant that, unless the back rent is paid, the landlord will begin eviction proceedings, or for a police officer to tell someone that he must move his car or be ticketed, or for a home owner to tell the persistent encyclopedia salesman on the doorstep that, if he does not leave, the home owner will ask the police to drop by.

. . . .
JUDGE RICHARDSON did not participate.
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