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The Contemporary Era—Separation of Powers
Elliott v. Cruz, No. 77 M.D. 2016 (PA 2016)

Rafael Edward (“Ted”) Cruz was born in Calgary, Canada in 1970, where his father was working at the time. His mother was born in Delaware; his father was born in Cuba and became a naturalized American citizen in 2005. By virtue of his mother’s citizenship, Cruz was an American citizen at the time of his birth. Soon after, the family moved to Texas, where Ted Cruz grew up. In 2012, Cruz was elected by the voters of the state of Texas to serve in the U.S. Senate, and in he announced his candidacy for president in 2015. He did not receive the Republican nomination in 2016. During the primary campaign, several lawsuits were filed in state and federal courts seeking to have Cruz removed from the ballot, arguing that he was constitutionally ineligible for the presidency since he was not a natural-born citizen. Most of those cases were dismissed on procedural grounds, but a Pennsylvania trial court did reach the merits of the constitutional argument. In Pennsylvania, Carmon Elliott, a registered Republican voter, filed suit seeking to have Cruz removed from the state ballots.
SENIOR JUDGE PELLEGRINI delivered the opinion of the Court.


…

Article II, Section 1, clause 4 of the United States Constitution provides:
No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President[.]

The Constitution does not define the term “natural born citizen,” nor was it discussed during the debates at the Constitutional Convention of 1787, and the Supreme Court of the United States has never addressed its meaning within the specific context of a challenge to the eligibility of a candidate. Because of the paucity of both constitutional history and legal precedent, the meaning of a “natural born citizen” has been the subject of much dispute.
The framework for addressing who is natural born citizen within the meaning of Article II, Section 1 centers on the circumstances of one’s birth. Here, Objector contends that a person must be born within the geographical boundaries of the United States to fall within the definition and suggests that this Court interpret Article II, Section 1 of the Constitution as requiring Jus soli (“law of the soil”) citizenship—that is, citizenship vested in a person based on the location of his or her birth, regardless of the parents’ citizenship status. Conversely, the Candidate contends that one is a natural born citizen, regardless if born outside of the United States, where one of his parents is a United States citizen, thereby vesting him with citizenship at birth. This type of citizenship is known as Jus sanguinis (“law of the blood”) citizenship and inheres in a person based on his ancestry.

. . . .

Recently, the Congressional Research Service (CRS)5 reached the same conclusion [in favor of jus sanguinis] in its January 2016 report. . . . The original report was apparently prompted by continuing questions regarding the meaning of the term “natural born citizen” arising out of Senator McCain’s 2008 candidacy. It contains an exhaustive analysis of the historical and legal background, both common law and statutory, on this issue. The summary of that report states, in relevant part:
The term “natural born” citizen is not defined in the Constitution, and there is no discussion of the term evident in the notes of the Federal Convention of 1787. The use of the phrase in the Constitution may have derived from a suggestion in a letter from John Jay to George Washington during the Convention expressing concern about having the office of Commander–in–Chief “devolve on, any but a natural born Citizen,” as there were fears at that time about wealthy European aristocracy or royalty coming to America, gaining citizenship, and then buying and scheming their way to the presidency without long-standing loyalty to the nation. At the time of independence, and at the time of the framing of the Constitution, the term “natural born” with respect to citizenship was in use for many years in the American colonies, and then in the states, from British common law and legal usage. Under the common law principle of jus soli (law of the soil), persons born on English soil, even of two alien parents, were “natural born” subjects and, as noted by the Supreme Court, this “same rule” was applicable in the American colonies and “in the United States afterwards, and continued to prevail under the Constitution ...” with respect to citizens. In textual constitutional analysis, it is understood that terms used but not defined in the document must, as explained by the Supreme Court, “be read in light of British common law” since the Constitution is “framed in the language of the English common law.”

In addition to historical and textual analysis, numerous holdings and references in federal (and state) cases for more than a century have clearly indicated that those born in the United States and subject to its jurisdiction (i.e., not born to foreign diplomats or occupying military forces), even to alien parents, are citizens “at birth” or “by birth,” and are “natural born,” as opposed to “naturalized,” U.S. citizens. There is no provision in the Constitution and no controlling American case law to support a contention that the citizenship of one’s parents governs the eligibility of a native born U.S. citizen to be President.

Although the eligibility of native born U.S. citizens has been settled law for more than a century, there have been legitimate legal issues raised concerning those born outside of the country to U.S. citizens. From historical material and case law, it appears that the common understanding of the term “natural born” in England and in the American colonies in the 1700s may have included both the strict common law meaning as born in the territory (jus soli), as well as the statutory laws adopted in England since at least 1350, which included children born abroad to British fathers (jus sanguinis, the law of descent).

The weight of legal and historical authority indicates that the term “natural born” citizen would mean a person who is entitled to U.S. citizenship “by birth” or “at birth,” either by being born “in” the United States and under its jurisdiction, even those born to alien parents; by being born abroad to U.S. citizen-parents; or by being born in other situations meeting legal requirements for U.S. citizenship “at birth.” Such term, however, would not include a person who was not a U.S. citizen by birth or at birth, and who was thus born an “alien” required to go through the legal process of “naturalization” to become a U.S. citizen.

. . . .

Moreover, Paul Clement and Neal Katyal, both former Solicitor Generals of the United States, arrived at the same conclusion in a more succinct manner [in a recent law review article], determining that a U.S. citizen at birth is a natural born citizen and constitutionally eligible to serve as President.

. . . .

Others have made the case that to be a natural born citizen under Article II, Section 1, one must be born in the United States, except in certain instances. . . . [Law professor Mary McManamon] concludes that aside from children born to U.S. ambassadors or soldiers in hostile armies, all natural-born citizens must be born in the United States. Undoubtedly, this is a minority view among legal scholars.
Having extensively reviewed all articles cited in this opinion, as well as many others, this Court holds, consistent with the common law precedent and statutory history, that a “natural born citizen” includes any person who is a United States citizen from birth.

Accordingly, because he was a citizen of the United States from birth, Ted Cruz is eligible to serve as President of the United States, and the objection filed by Carmen Elliott to the Nomination Petition of Ted Cruz is denied.
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