AMERICAN CONSTITUTIONALISM

VOLUME I:  STRUCTURES OF GOVERNMENT

Howard Gillman • Mark A. Graber • Keith E. Whittington

Supplementary Material
Chapter 11:  The Contemporary Era – Federalism
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Maryland has a personal income tax, divided into a state tax and a county tax. If Maryland residents earn income and pay income tax in another jurisdiction (such as the District of Columbia), Maryland allows them to take a credit against the state tax but not the county tax. In effect, some of the income earned by a Maryland resident is taxed twice – by the jurisdiction in which the income is earned and by the county of residence. Maryland also taxes nonresidents for income earned in the state.

Brian Wynne is a Maryland resident. In 2006, Wynne paid income taxes in 39 other states as a result of income earned on ownership shares in a homecare services company. Wynne claimed a credit for those income taxes on his Maryland tax return. The Comptroller of the Treasury of Maryland disallowed the full credit that Wynne had claimed, allowing only a credit against the state income tax but not the county income tax. Wynne appealed this decision through the state tax courts and eventually the state high court.  Wynne argued that the county tax on extraterritorial income violated the interstate commerce clause of the U.S. Constitution, and a divided state high court relied on Complete Auto Transit, Inc. v. Brady (1977) to hold that such a tax discriminated against interstate commerce. The U.S. Supreme Court affirmed that decision by a 5-4 vote, concluding that the Maryland tax violated the tenets of the dormant commerce clause. The dissenter included the unusual coalition of Justices Thomas and Scalia (who reject dormant commerce clause doctrine in its entirety) and Justices Ginsburg and Kagan (who reject the extension of the doctrine to the taxation of personal income earned out of state).
JUSTICE ALITO delivered the opinion of the Court.

. . . .


The Commerce Clause grants Congress power to “regulate Commerce . . . among the several States.” . . . Although the Clause is framed as a positive grant of power to Congress, “we have consistently held this language to contain a further, negative command, known as the dormant Commerce Clause, prohibiting certain state taxation even when Congress has failed to legislate on the subject.” Oklahoma Tax Commission v. Jefferson Lines, Inc. (1995).
. . . . 

Under our precedents, the dormant Commerce Clause precludes States from “discriminat[ing] between transactions on the basis of some interstate element.” Boston Stock Exchange v. State Tax Commission (1977). This means, among other things, that a State “may not tax a transaction or incident more heavily when it crosses state lines than when it occurs entirely within the State.” . . .

Our existing dormant Commerce Clause cases all but dictate the result reached in this case. . . .
In J.D. Adams Manufacturing Co. v. Storen (1938), Indiana taxed the income of every Indiana resident . . . and the income that every nonresidents derived from sources within Indiana. The State levied the tax on income earned by the plaintiff Indiana corporation on sales made out of State. Holding that this scheme violated the dormant Commerce Clause, we explained that the “vice of the statute” was that it taxed, “without apportionment, receipts derived from activities in interstate commerce.” If these receipts were also taxed by the State in which the sales occurred, we warned, interstate commerce would be subjected “to the risk of double tax burden to which intrastate commerce is not exposed, and which the commerce clause forbids.”
. . . .

The discarded distinction between taxes on gross receipts and net income was based on the notion, endorsed in some early cases, that a tax on gross receipts is an impermissible “direct and immediate burden” on interstate commerce, whereas a tax on income merely an “indirect and incidental burden.” This arid distinction between direct and indirect burdens allowed “very little coherent, trustworthy guidance as to tax validity.” And so, beginning with Justice Stone’s seminal opinion in Western Live Stock v. Bureau of Revenue (1938) . . . the direct-indirect burdens test was replaced with a more practical approach that looked to the economic impact of the tax. . .

. . . .

Attempting to explain why the dormant Commerce Clause should provide less protection for natural persons than for corporations, petitioner  and the Solicitor General argue that States should have a free hand to tax their residents’ out-of-state income because States provide their residents with many services. . . .
This argument fails because corporations also benefit heavily from state and local services. . . .

. . . . The argument is that this Court need not be concerned about state laws that burden the interstate activities of individuals because those individuals can lobby and vote against legislators who support such measures. But if a State’s tax unconstitutionally discriminates against interstate commerce, it is invalid regardless of whether the plaintiff is a resident voter or nonresident of the State. . . .

. . . .

[T]he notion that the victims of such discrimination have a complete remedy at the polls is fanciful. It is likely that only a distinct minority of a State’s residents earns income out of State. Schemes that discriminate against income earned in other States may be attractive to legislators and a majority of their constituents for precisely this reason. .  . .

. . . .

In attempting to justify Maryland’s unusual tax scheme, the principal dissent argues that the Commerce Clause imposes no limit on Maryland’s ability to tax the income of its residents, no matter where that income is earned. It argues that Maryland has the sovereign power to tax all of the income of its residents, wherever earned, and it therefore reasons that the dormant Commerce Clause cannot constrain Maryland’s ability to expose its residents (and nonresidents) to the threat of double taxation.
This argument confuses what a State may do without violating the Due Process Clause of the Fourteenth Amendment with what it may do without violating the Commerce Clause. The Due Process Clause allows a State to tax “all the income of its residents, even income earned outside the taxing jurisdiction.” But “while a State may, consistent with the Due Process Clause, have the authority to tax a particular taxpayer, imposition of the tax may nonetheless violate the Commerce Clause.” . . .

. . . .

. . . . [The internal consistency test], which helps courts identify tax schemes that discriminate against interstate commerce, “looks to the structure of the tax at issue to see whether its identical application by every State in the Union would place interstate commerce at a disadvantage as compared with commerce intrastate.” . . .
By hypothetically assuming that every State has the same tax structure, the internal consistency test allows courts to isolate the effect of a defendant State’s tax scheme. . . .

. . . . 

Maryland’s income tax scheme fails the internal consistency test. A simple example illustrates the point. Assume that every State imposed the following taxes, which are similar to Maryland’s . . . (1) a 1.25% tax on income that residents earn in State, (2) a 1.25% tax on income that residents earn in other jurisdictions, and (3) a 1.25% tax on income that nonresidents earn in State. Assume further that two taxpayers, April and Bob, both live in State A, but that April earns her income in State A whereas Bob earns his income in State B. In this circumstance, Bob will pay more income tax than April solely because he earns income interstate. . . .

. . . . Maryland’s tax scheme is inherently discriminatory and operates as a tariff. This identity between Maryland’s tax and a tariff is fatal because tariffs are “[t]he paradigmatic example of a law discriminating against interstate commerce.” . . .
. . . .

Affirmed.

JUSTICE SCALIA, with whom JUSTICE THOMAS joined, dissenting.

. . . .
The principal purpose of my writing separately is to point out how wrong our negative Commerce Clause jurisprudence is in the first place, and how well today’s decision illustrates its error.
The fundamental problem with our negative Commerce Clause cases is that the Constitution does not contain a negative Commerce Clause. It contains only a Commerce Clause. Unlike the negative Commerce Clause adopted by the judges, the real Commerce Clause adopted by the People merely empowers Congress to “regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” The Clause says nothing about prohibiting state laws that burden commerce. Much less does it say anything about authorizing judges to set aside state laws they believe burden commerce. . . . 

The Court’s efforts to justify this judicial economic veto come to naught. The Court claims that the doctrine “has deep roots.” So it does, like many weeds. But age alone does not make up for brazen invention. And the doctrine in any event is not quite as old as the Court makes it seem. The idea that the Commerce Clause of its own force limits state power “finds no express” in discussions surrounding the Constitution’s ratification. . . . 
The Court adds that “tariffs and other laws that burdened interstate commerce” were among “the chief evils that led to the adoption of the Constitution.” This line of reasoning forgets that interpretation requires heeding more than the Constitution’s purposes; it requires heeding the means the Constitution uses to achieve those purposes. The Constitution addresses the evils of local impediments to commerce by prohibiting States from imposing certain especially burdensome taxes – “Imposts or Duties on Imports or Exports” and “Dut[ies] of Tonnage” – without congressional consent. It also addresses these evils by giving Congress a commerce power under which it may prohibit other burdensome taxes and laws. As the Constitution’s text shows, however, it does not address these evils by empowering the judiciary to set aside state taxes and laws that it deems too burdensome. By arrogating this power anyway, our negative Commerce Clause cases have disrupted the balance the Constitution strikes between the goal of protecting commerce and competing goals like preserving local autonomy and promoting democratic responsibility.
. . . .

One glaring defect of the negative Commerce Clause is its lack of governing principle. Neither the Constitution nor our legal traditions offer guidance about how to separate improper state interference with commerce from permissible state taxation or regulation of commerce. So we must make the rules up as we go along. . . .
. . . .

Maryland’s refusal to give residents full tax credits against income taxes paid to other States has its disadvantages. It threatens double taxation and encourages residents to work in Maryland. But Maryland’s law also has its advantages. It allows the State to collect equal revenue from taxpayers with equal incomes, avoids the administrative burdens of verifying tax payments to other States, and ensures that every resident pays the State at least some income tax. Nothing in the Constitution precludes Maryland from deciding that the benefit of its tax scheme are worth the costs.

. . . .

JUSTICE THOMAS, with whom JUSTICE SCALIA joined, dissenting.

“I continue to adhere to my view that the negative Commerce Clause has no basis in the text of the Constitution, makes little sense, and has proved virtually unworkable in application, and, consequently, cannot serve as a basis for striking down a state statute.” . . . For that reason, I would uphold Maryland’s tax scheme.
. . . .

It seems highly implausible that those who ratified the Commerce Clause understood it to conflict with the income tax laws of their States and nonetheless adopted it without a word of concern. That silence is particularly deafening given the importance of such taxes for raising revenues at the time. . . 

In other areas of constitutional analysis, we would have considered these laws to be powerful evidence of the original understanding of the Constitution. We have, for example, relied on the practices of the first Congress to guide our interpretation of provisions defining congressional power. . . . 

Even if one assumed that the negative Commerce Clause existed, I see no reason why it would be subject to a different mode of constitutional interpretation. . . .

. . . .

JUSTICE GINSBURG, with whom JUSTICES SCALIA and KAGAN joined, dissenting.

Today’s decision veers from a principle of interstate and international taxation repeatedly acknowledged by this Court: A nation or State “may tax all the income of its residents, even income earned outside the taxiing jurisdiction.” Oklahoma Tax Commission v. Chickasaw Nation (1995). . . .
. . . . True. Maryland elected to deny a credit for income taxes paid to other States in computing a resident’s county tax liability. It is equally true, however, that the other States that taxed the Wynnes’ income elected not to offer them a credit for their Maryland county taxes. In this situation, the Constitution does not prefer one lawful basis for state taxation of a person’s income over the other. . . .

For at least a century, “domicile” has been recognized as a secure ground for taxation of residents’ worldwide income. “Enjoyment of the privileges of residence within [a] state, and the attendant right to invoke the protection of its laws,” this Court has explained, “are inseparable from the responsibility for sharing the costs of government.” . . .

More is given to the residents of a State than to those who reside elsewhere, therefore more may be demanded of them. With this Court’s approbation, States have long favored their residents over nonresidents in the provision of local services. . . . The cost of services residents enjoy is substantial. . . . A taxpayer’s home State, then, can hardly be faulted for making support of local government activities an obligation of every resident regardless of any obligations residents may have to other States.

Residents, moreover, possess political means, not shared by outsiders, to ensure that the power to tax their income is not abused. “It is not,” this Court has observed, “a purpose of the Commerce Clause to protect state residents from their own state taxes.” Goldberg v. Sweet (1989). The reason is evident. Residents are “insider[s] who presumably [are] able to complain about and change the tax through the [State’s] political process.” Nonresidents, by contrast, are not similarly positioned to “effect[t] legislative change.” . . .
I hardly maintain, as the majority insistently asserts I do, that “the Commerce Clause places no constraint on a State’s power to tax” its residents. This Court has not shied away from striking down or closely scrutinizing state efforts to tax residents at a higher rate for out-of-state activities than for in-state activities (or to exempt from taxation only in-state activities). . . . [T]he Court has generally upheld “even-handed tax[es] . . . in spite of any adverse effects on interstate commerce, in part because ‘[t]he existence of major in-state interests adversely affected . . . is a powerful safeguard against legislative abuse.’” That justification applies with full force to the “evenhanded tax” challenged here, which taxes residents’ income at the same rate whether earned in-state or out-of-state.

These rationales for a State taxing its residents’ world-wide income are not diminished by another State’s independent interest in “requiring contributions from [nonresidents] who realize current pecuniary benefits under the protection of the [State’s] government.” A taxpayer living in one State and working in another gains protection and benefits from both – and so can be called upon to share in the costs of both States’ governments.

. . . .

