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Chapter 13: The regulation of the use of force

The right to go to war has always been a matter of utmost contention and attention in international relations. 

At the outset it is important to note a distinction between the regulation of when a state may use force against another state – also referred to as the jus ad bellum and the regulation of the actual conduct of hostilities in times of war or armed conflict as it is called nowadays. The latter is referred to as the jus in bello.  
Here, we focus on the jus ad bellum – the regulation of the initiation of international force. 

The regulation of the use of force is found in the 1945 Charter of the United States. The Charter was adopted at the end of World 2 with the primary purpose of preventing another major conflict. 

At its core, the Charter is therefore aimed at maintaining international stability and not necessarily to uphold any notions of justice. 

The Charter introduces a fairly simple system for the regulation of the use of force. Art. 2 (4) introduces an overall ban on the use or threat of use of force and the charter only contains two exceptions to this ban. 

The first exception is tied to the ambition to make any use of force a collective effort. Thus, the Charter establishes a Security Council that is composed of 15 states, including five permanent members who are each entrusted with a veto power and thus a competence to block any substantive decision by the Council. 

The five permanent members are the US, Russia, China, the UK and France. 

If, however, the Council can reach agreement, it possesses wide-ranging powers including the authority to authorize member states to use force in order to uphold international peace and security. 

Importantly, such enforcement measures do not depend on the consent of the state against whom force is authorized. 

The second exception to the prohibition on the use of force in the Charter relates to all states’ right to resort to self-defense if the are the victims of an ‘armed attack’. The right to self-defense is found in art. 51. 

Much debate has surrounded the exact contours of the right to self-defense. In recent years, and in particularly after the terrorist attacks on the US on September 11, 2001, it has been debated extensively if private actors can perpetrate an armed attack that triggers a right to self-defense. 

The book argues that such a right do exist if the state on whose territory the private actors is based is either ‘unable or unwilling’ to stop the attacks from the actor.

All use of force in self-defense must be necessary and proportionate. These conditions may be hard to apply in practice, not least in relation to modern terrorism. 

Importantly, self-defense may also be exercised collectively. For example, at present, an international coalition is using force in Syria against the so-called Islamic State on the basis of the collective self-defense of Iraq.

A final topic worth noting relates to the contentious issue of the legality under international law of humanitarian interventions. 

Is a state allowed to use force to assist a civilian population in distress in another states in the absence of consent from the host state or an authorization from the Security Council. 

While the question is hotly debated, in part due to the emergence of the so-called R2P doctrine, the book argues that it is not the case and that HI remain prohibited by international law. 
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